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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1232/13 

                     State                      

                       -vs- 

                 Mafidul Haque …….. Accused person.  

u/s-379 IPC 

EVIDENCE RECORDED ON  : 08.10.18 & 20.12.18. 

ARGUMENTS HEARD ON   : 20.12.18. 

JUDGMENT DELIVERED ON  : 20.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr. R. Patowary, Ld. A.P.P. 

For the Accused    : Mr. A. Mazid, Ld. Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

20.08.13 in the Nalbari PS by the informant Nareswar Kalita  alleging inter-alia 

that on 14.08.13, at dawn, one BSA bicycle and one Hero bicycle were stolen 

from his chali house. It is further alleged that on the same night, cycles were 

stolen from his adjacent neigbours Madhab Kalita and Kulesh Mazumdar. It is 

stated that his Hero cycle was recovered on the previous day i.e. on 19.08.13 in 

the evening hour at Ganesh mandir chowk, Nalbari. Hence, the case. 

2.   On receiving the case, the Nalbari P.S. registered Nalbari P.S. Case 

No.677/13 u/s-379/411 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against accused Mafidul Haque @ Md. 
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Islam and absconder accused Ratul Ali. 

3.   The CR was sent to the court of Ld. SDJM(S), Nalbari for disposal. 

In pursuance of the process issued, accused Mafidul appeared before the court of 

ld. SDJM(S), Nalbari and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused. Thereafter, CR 

was transferred to this court for disposal. On receipt of the summon, accused 

Mafidul Haque appeared. Co-accused Ratul Ali failed to appear. On receipt of P&A 

report, Ratul Ali was declared as absconder and case was filed temporarily 

against him. Thereupon prima facie case was found against the accused person 

u/s-379 I.P.C and the charges of the offences u/s-379 I.P.C. were framed, read 

over and explained to the accused and he was asked whether he will plead guilty 

of the offences charged or claimed to be tried. He had pleaded not guilty and 

claimed to be tried. 

4.  During the trial, the prosecution side examined three witnesses. 

313 Cr.P.C. statement of accused person was dispensed with. The defence side 

declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

  •  Whether accused Mafidul Haque on 14.08.13, at dawn, at 

Krishnanagar, Ward No.2, Nalbari town under Nalbari PS committed theft of one 

BSA cycle and one Hero cycle by taking it out of the possession of informant 

Nareswar Kalita and thereby committed an offence punishable u/s-379 I.P.C.? 

           DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Nareswar Kalita, informant. He deposed that he does not 

know the accused person. The incident occurred in the month of August, 2013. 

He stated that on the night of the incident, one BSA cycle and one Hero cycle 

were stolen from his chali house. Police recovered the Hero cycle and called him 

to police station. Thereafter, 

the cycle was given in his zimma. Police informed him that they recovered the 



G.R. Case No.1232/13 

 

Page No.3 

said cycle at Ganesh mandir chowk, Nalbari. Ext.1 is the FIR and Ext.1(1) is his 

signature. Ext.2 is the seizure list and Ext.2(1) is his signature. The cycle was 

stolen on 14.08.13. police recorded his statement. 

7.         During cross-examination, this witness stated that he does not 

know what is written in the seizure list. He has not mentioned the reason of late 

filing of the FIR. 

8.         PW.2 is Satish Kalita. He stated that he knew the informant and 

the accused. The incident occurred in the year 2013, one day, at 7.00 o'clock. At 

that time, he was sitting in the shop of Jiten Kalita, at Ganesh Mandir chowk. 

Then, he found a cycle. Thereafter, police came and recovered the bicycle. Police 

apprehended the accused on mere suspicion. Ext.2 is the seizure list and Ext.2(2) 

is his signature. 

9.         During cross-examination, this witness deposed that he does not 

know who stole the bicycle. 

10.         PW.3 is Jiten Kalita. He stated that he knew the informant, but he 

does not know the accused. The incident occurred one evening, at about 7.00-

7.30 pm, in the year 2013. At that time, he was at Ganesh Mandir chowk. Then, 

they found a bicycle without owner. Thereafter, police came and on mere 

suspicion, they apprehended the accused. 

11.         During cross-examination, this witness deposed that he has no 

knowledge regarding the theft. 

12.         These are the materials on record. 

13.   Informant PW.1 stated that on the night of the occurrence, one 

BSA cycle and one Hero cycle were stolen from his tin chali house. Thereafter, 

the Hero cycle was recovered and this witness was called to the police station by 

police personnel and she was shown the cycle. The informant recognized the 

cycle to be his. Thereafter, the cycle was given in his zimma. This witness is a 

seizure witness of the cycle, but he has not supported the contents of the seizure 

list and the fact that it was recovered from the possession of the accused person. 

Hence, it is seen that this witness has no knowledge regarding from where the 

cycle was recovered and from whose possession. The other witnesses PW.2 
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Satish Kalita and PW.3 Jiten Kalita also have not seen the theft. PW.2 at the time 

of recovery of the cycle was sitting in the hotel of Jiten Kalita in Ganesh Mandir 

chowk in Nalbari when a bicycle without owner was recovered and police had 

seized the bicycle. But the evidence of this witness is silent that the bicycle was 

recovered from the possession of the accused person. In the same tune of PW.2, 

PW.3 Jiten Kailta who owned a tea shop in Ganesh Mandir chowk stated that 

police came and arrested the accused on mere suspicion. He too has not stated 

from where the bicycle has been recovered and from whose possession. Further 

the preparer of Ext.2 I.O of this case has not been examined by the prosecution 

in order to prove the point of seizure. Hence, I find Ext.2 could not be proved by 

the prosecution side. None of the prosecution witnesses had stated that the 

stolen cycle was recovered from the possession of the accused person. The 

prosecution has failed to bring any other witness to show that the accused 

person stole the bicycle from the premise of the informant. 

 

14.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-379 IPC. The prosecution has failed 

to prove the guilt of the accused person beyond all reasonable doubt. 

 

15.    In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, accused Mafidul Haque @ Islam 

is acquitted of the offences u/s-379 IPC and he is set at liberty forthwith. 

 

16.   Case will remain temporarily filed against absconder accused Ratul 

Ali. 

17.   Seized article is to be disposed of as per law. 

18.   Bail bond will stand cancelled after six months. 

19.   Judgment is written in separate sheets and delivered in open 

court.  

   Given under my hand and seal of this court on this the 20th day of 

December, 2018.                                                
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                 (Smti. K.R. Deka) 

                Chief Judicial Magistrate, Nalbari.   
 

 Dictated and corrected by me       

 

 

             (Smti. K.R. Deka) 

 Chief Judicial Magistrate, Nalbari 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 
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PW.1  - Nareswar Kalita, informant. 

PW.2  - Satish Kalita. 

PW.3  - Jiten Kalita. 

 

 

 

Witnesses for the defence 

None 

 

 

 

Prosecution Exhibits 

Ext.1  - FIR. 

Ext.1(1) - Signature of Nareswar Kalita, informant. 

Ext.2  - Seizure list. 

Ext.2(1)  - Signature of informant Nareswar Kalita. 

Ext.2(2) - PW Satish Kalita. 

 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 

 

 


